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Defendants-Appellees respectfully submit this 


short brief in opposition to plaintiff's motion for pre- 


liminary injunction pending appeal enjoining the holding 

of the annual meeting of C.I. Realty Investors ("CIRI") 
scheduled for today, September 4, 1975, at 10:00 a.m.* 

The sole purpose of this annual meeting is for the election 


* Pursuant to the request of the Clerk yesterday this 
meeting is being adjourned on an hourly basis to allow 
this application to be heard. 


of nine trustees and to conside1 and vote upon the appoint- 
ment of Peat, Marwick, Mitchell & Co. as auditors. On 
September 3, 1975 the Hon. Richard Owen denied plaintiff- 
appellant's motion for a preliminary injunction brought on 
by order to show caus. on August 26, 1975 
Plaintiff-appellant alleges, inter alia, that 

CIRI's August 4, 1975 Proxy Statement and Interim Report 
are false and misleading. Defendants-appellees' detailed 
responses to these charges are contained in the affidavits 
of Richard E., Nolan and James V. Tomai, Jr. (documents 
six and seven in Appellant's Appendix) and are supported 
by Judge Owen‘s opinion. (Attached hereto for this Court's 
convenience). Judge Owen did not abuse his discretion in 
denying either the preliminary injunction motion or the 
stay pending appeal. There is no reason for this Court 
to enjoin the annual meeting pending appeal - and g-ve 
plaintiff-appellant the very relief it was denied below. 

JUDGE OWEN DID NOT ABUSE 

HIS DISCRETION IN DENYING 

THE PRELIMINARY INJUNCTION 

MOTION 
This Court has repeatedly stated that it will 

not reverse a Di: -rict Court's denial of a preliminary 


injunction motion absent an abuse of discretion. In Chris- 


Craft Industries, Inc. v. Piper Aircraft Corporation, 480 


F.2d 341, 394 (2d Cir.), cert. denied, 414 U.S. 910 (1973), 


this Court stated as follows: 


"Specifically, the test for review of 
the denial of injunctive relief is whether there 
has been an abuse of discretion. See United 
Grant Co., 345 U.S. 629, 633, 
S94, S77 L.Ed. 1303: (1953). In 
; ve. W. T. Grant Co. the Supreme 
that for reversal “the Government 
strate that there was no reasonable 
the District Judge's decision." 345 
4, 73 S.Ct. at 898. And this Court 
ognized that this rigorous limitation 
»llate review applies to SEC actions 
junctive relief as well. As was said 
vy. Manor Nursing Centers Inc., 458 
2. Jigo. (2 Circ. 1972}, “the part; 
to overturn the district court’ 
Cc discretion has the burden of 
! the court abused that di 
burden necessarily 1s 
Culpepper 
United S 


uw 


we WO < 
We 


601 West 26 Corp. v. Solitron 
420 F.2d 293 (26 Cir. 1969). 
QNwen issued his opinion aft reviewing 
ers submitted to himo 


Oral argument. 


motion after finding 


the balance 


’ 


-ipped sharply in it's favo Pp 3-4). Judge 


further held that plaintiff inexcusably delayed filing this 


action until the eve of the annual meeting (Op. p. 5) and 


had ample time to mail its proxy materials 


holders but 


There is nothing 


to demonstrate that he abused his discretion in so holding. 
This Court should not enjoin the annual meeting and render a 
decision which would be construed as a finding of wrong- 
doing by management — an irreparable injury that Judge 
Owen found would occur. (Op. pp. 4-5) (See also Defendant's 
Brief below, pp. 7-9, Document 8 in Appellant's Appendix). 
The citation of Cooke v. Teleprompter Corp., 
{1971-1972 Transfer Binder] CCH Fed. Sec. L. Rep. ¥ 93,283 
(S.D.N.Y. 1971), in Mr. Lesch's affidavit in support of 


this motion, par. 8, does nothinc to alter the validity 


of Judge Owen's decision. In Cooke, Judge Brieant decidea 


on facts quite different from those present here that a 
preliminary injunction was appropriate. Judge Brieant 
found that the proxy statement was false and misleading, 
that plaintiff did not have an adequate opportunity to 
communicate with fellow shareholders, and that plaintiff 
had moved with all possible speed to commence the action. 
Judge Owen specifically denied that any of these factors 


were present here. 


CONCLUSION 


Plaintiff-appellant's application for an injunc- 


ding appeal should be denied in all respects. 


New York 
September 4, 1975 


DAVIS 
Attorneys 
Appellees 
Chase Manhattan Plaza 
York, New York 10005 
(212) HA 2-3400 
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CLAJRDALE ENTERPRISES, Iic., Docket .5- 7¥9¢ 
. P aintiff pellant, 
againat 


C, t. REALTY INVESTORS, PETER C. R. 
AUANG, JAMES , TOMAI, JR., 
WILLIAM MK, HEALEY, JOHN L, GIBBONS, 


DANIEL BE. LYONS, ROBERT M, MORGAN, NOTICE OF MOTION 
WILLIAM 6, RENCHARD, STEPHEN RUSSELL, FOR PRELIMINARY 
GEORGE T. SCHARFFENBERGER, FRED R. INJUNCTION PEND- 
SULLIVAN, JAME@ R. WEBB, CITY ING APPEAL AND 
INVESTING COMPANY and C, I. PLANNING OTHER RELIEF 
CORPORATION, = Te ae 


Defendants-Appellees. 


PLEASE TAi.E NOTICE that, upon the annexed affidevit 
of Michael Lesch, Esc., sworn to on September 3 , 1975, and 
the appendix submitted herewith containing the papers filed 
below, the undersigned respectfully moves this Court on 
Septembe:r , 1975, at a time to be designated by the Court; 

(1) Por an order, pursuant to Rule 8 of the Federal 


Rules of Appellate Procedure, preliminarily enjoining defend- 


ants, pending determination of the app.al herein 

(a) from holding the 1975 Annual Meeting of c. I, 
Realty Investors ("CIRI") scheduled for September 4, 1975, 
commencing at 10 A.M., at that time or at any time before th 
later of (1) November 4, 1975 or (ii) a reasonable time after 


defendants have mailed corrected proxy naterials to all share- 
i ) 


holders of CIRI; and 


(b) from voting any proxies obtained as a result 


of the CIRI Proxy Statement dated Aucust 4, 1975 and the ac- 


companying CIRI Interim Report for the period ended May 31 


1975, 


